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GAR Know How Construction Arbitration - Romania

Legal system

1 Is your jurisdiction primarily a common law, civil law, customary law or theocratic law jurisdiction? Are the
laws substantially derived from the laws of another jurisdiction and, if so, which? What instruments have
legal force and effect? Who are the lawmaking bodies? How and where are new laws published? Can laws
be passed with retrospective effect?

Atraditionally civil law jurisdiction, Romania’s laws have been influenced over the years (starting with the 1864 Civil Code) by
other civil law jurisdictions, such as France, Italy, Switzerland or Belgium and, recently, by the Civil Code from Quebec province
in Canada (a primary resource for Romania’s 2011 Civil Code). The laws are the main legal instrument, but there is significant
regulation through emergency or simple government ordinances and through government decisions; also, in particular fields,
regulation is made through the normative deeds issued by the various ministries or other central public authorities. The
lawmaking bodies are the Parliament and the government for primary legislation and the ministries and other central public
authorities for secondary legislation. The laws and other similar instruments are published through the Official Gazette. With few
exceptions (for example, the more favourable criminal law), laws may not be passed and/or enacted with retroactive effect.

Contract formation

2 What are the requirements for a construction contract to be formed? When is a “letter of intent” from an
employer to a contractor given contractual effect?

Generally, a construction contract is formed in accordance with the general rules of contract law; there is no special formal
condition to be fulfilled, an exchange of an offer and the corresponding acceptance of both contract parties suffice. The contract
does, however, need to contain a description of the works or services to be performed and the corresponding price or payment
mechanism. In certain cases, such as constructions contracts concluded following a public procurement procedure, other
conditions may apply. A letter of intent from an employer will be given contractual effect when accepted by the contractor,
provided that it contains sufficient information as to lead to contract formation (ie, scope of work and payment).

Choice of laws, seat, arbitrator and language

3 Are parties free to choose: (a) the governing law of their contract; (b) the law of the arbitration agreement;
(c) the seat of the arbitration; (d) any arbitral rules; (e) anyone to act as arbitrator; and (f) the language of
the contract and the arbitration? If not, what are the limitations on choice and what happens if the parties
act contrary to them?

Parties are free to choose all of (a) to (f). For a brief period of time (2012-2014) the main arbitral institution - the Court of
International Commercial Arbitration attached to the Chamber of Commerce and Industry of Romania - had changed its rules
by excluding the parties’ possibility and right to nominate the arbitrators. Also, in public contracts concluded following a public
procurement procedure there may be predetermined options from points (a) to (f) - for example, in some cases the ICC Court in
Paris is pre-selected. The limit to the parties’ choice is given by public order and imperative legal provisions that, if infringed, may
lead to the nullity of any deed that is the result of such infringement.

Implied terms

4 How might terms be implied into construction contracts? What terms might be implied?

Generally, the parties to a contract are bound not only by what is expressly stipulated therein, but also by what is implied by
common practice between such parties, usage, statute or equity, as per article 1272 of the Civil Code, which also stipulates
that usual clauses in a contract are understood. In construction contracts terms may be implied either following the conduct
of the parties or the interpretation of the contract (as per articles 1266-1269 of the Civil Code), also having in mind the general
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framework for works contracts and, more specifically, for construction contracts within the Civil Code (articles 1851-1873,
respectively articles 1874-1880). However, in practice construction contracts usually expressly address all relevant issues in order
to avoid any ambiguity, given the complexity of construction projects.

Certifiers

5 When must a certifier under a construction contract act impartially, fairly and honestly? To what extent
are the parties bound by certificates (where the contract does not expressly empower a court or arbitral
tribunal to open up, review and revise certificates)? Can the contractor bring proceedings directly against
the certifier?

A certifier under a construction contract should always act impartially, fairly and honestly, even when acting under the control

of the employer (such as the case with the engineer in all FIDIC-based contracts concluded with public authorities in Romania).
The parties are bound by certificates to the extent agreed upon within the contract, since there are no legal provisions regulating
such certificates. As generally there is no contractual relationship between the contractor and the certifier, any legal proceedings
against the latter will have to be filed under tort liability, based on the duties and obligations that were assigned to the certifier
and general conduct rules in mandate contracts.

Competing causes of delay

6 If an employer would cause (eg, by variation) a two-week critical delay to the completion of the works
(which by itself would justify an extension of time under the construction contract) but, independently,
culpable delay by the contractor (eg, defective work) would cause the same delay, is the contractor
entitled to an extension?

Romanian law does not have an established set of rules on concurrent delay and its effect on the contractor’s entitlement to an
extension of time, it is only the contract that may regulate this. However, general rules on contract liability will be applied as to
establish the extent of each party’s fault in causing the delay and thus apportion the delay in view of only allowing the resulting
extension of time (if any). If the contractor’s culpable delay would have led to a (at least) two-week delay, then it will not be
entitled to any extension.

Disruption

7 How does the law view “disruption” to the contractor (as distinct from delay or prolongation to the
completion of the works) caused by the employer’s breaches of contract and acts of prevention? What
must the contractor show for a disruption claim to succeed? If an entitlement in principle can be shown
(eg, that a loss has been caused by a breach of contract) must the court or arbitral tribunal do its best to
quantify that loss (even if proof of the quantum is lacking or uncertain)?

Since Romanian law does not have an established set of rules addressing disruption claims general contract rules will have to be
applied. The contractor would thus be entitled to any damages caused by such disruption and to the corresponding extension
of time with associated costs provided it could prove the necessary conditions for contract liability - the breach of the relevant
contractual provision, the damage and the causality link (the fault is presumed). The burden of proof lies with the claimant party,
the court or arbitral tribunal can only quantify the loss based on the evidence submitted by the claimant and, when there is no
sufficient direct evidence, may rule upon indirect evidence provided that the damage is proved to be certain.
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Acceleration

8 How does the law view “constructive acceleration” (where the contractor incurs costs accelerating
its works because an extension of time has not been granted that should have been)? What must the
contractor show for such a claim to succeed? Does your answer differ if the employer acted unreasonably
orin bad faith?

Romanian law does not have an established set of rules for the notion of “(constructive) acceleration”. Starting from the general
law principles and provisions, the contractor would have to prove (i) that the contractual conditions for an extension of time
were met, (i) that the contractor requested such an extension but (iii) the employer did not allow it (and eventually warned the
contractor that any delays would trigger the contractor’s liability for delay penalties) and, consequently, (iv) that the contractor
effectively accelerated the works in order to avoid the consequences of delay — which would mean proving that supplementary
resources were used and thus costs were incurred with the acceleration.

Force majeure and hardship

9 What events of force majeure give rise to relief? Must they be unforeseeable and to whom? How far does
the express or implied allocation of risk under the contract affect whether an event qualifies? Must the
event have a permanent effect? Is impossibility in performing required or does a degree of difficulty
suffice? Is relief available where only some obligations (eg, to make a single payment or carry out one
aspect of the works) are affected or is a greater impact required? What relief is available and does it apply
automatically? Can the rules be excluded by agreement?

According to article 1351 of the Civil Code, the legal force majeure is any external event, unforeseeable, absolutely invincible and
unavoidable (for any of the parties). The legal effect of a force majeure event is that the parties’ liability following the breach of
the obligations affected by such event is removed. The contractual allocation of risk may affect the incidence of a force majeure
event, since the law allows the parties to limit the effects of force majeure with respect to the parties’ liability. The law does not
provide any other conditions, which are left to the parties to decide upon. The liability exclusion following a force majeure event
does not apply automatically; the interested party must request a force majeure certificate from the local Chamber of Commerce
and Industry, which has to be transmitted to the other party. In case of dispute the courts will ascertain the incidence of the force
majeure and its effects as to the affected contractual obligations.

10  Whenis a contractor entitled to relief against a construction contract becoming unduly expensive or
otherwise hard to perform and what relief is available? Can the rules be excluded by agreement?

The hardship clause is regulated under article 1271 of the Civil Code, which provides the obligation for the parties to continue
execute their contractual obligations, even if the execution has become burdensome owing to the increase in the costs or to

the decrease in value of the counter performance. However, the same provision allows the following remedies to be requested
before the courts of law, if the hardship has appeared following an exceptional change of circumstances that could not be
envisaged by the debtor at the moment the contract was signed and would make the execution of the obligation manifestly
unjust. The courts may adapt the contract, in view of evenly distributing between the parties the losses and benefices resulting
from the changes in the circumstances or terminate the contract, at the moment and in the conditions to be set by the court. The
rules may be excluded by agreement since the law allows the debtor to undertake the risk of the change in circumstances.
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Impossibility

11  Whenis a contractor entitled to relief if after the contract is concluded it transpires (but not due to
external events) that it is impossible for the contractor to achieve a particular aspect of the contractual
specification? What relief is available?

According to article 1557 of the Civil Code, the contract is terminated ipso iure and without any prior notification when the
impossibly to execute (for reasons other than a fault of the contractor) is total and definitive and it regards an essential
contractual obligation, from the very moment of occurrence of the fortuitous event. If the impossibility to execute is only
temporary then the available remedies are the suspension of execution of the contractor’s obligations or to seek termination of
the contract before the courts. If the impossibility only regards a particular aspect that is not essential for the execution of the
contract than the risk would follow the general contract rules.

Clauses that seek to pass risks to the contractor for matters it cannot
foresee or control

12 How effective are contractual provisions that seek to pass risks to the contractor for matters it cannot
foresee or control, for example making the contractor liable for: (a) a specified event of force majeure; (b)
ground conditions that no reasonably diligent contractor could have foreseen; or (c) errors in documents
provided by the employer, such as employer’s requirements in design and build forms?

Romanian law prohibits the exclusion or limitation of liability for material damages by conventional means in cases of intention
or grave fault (article 1355 of the Civil Code). Other than for the above, no liability clauses are prohibited if agreed by the parties.

Duty to warn

13 When must the contractor warn the employer of an error in a design provided by the employer?

The law provides the obligation for the contractor to inform the employer (and the designer if the case) as soon as it is aware of
any errors in design, together with any remedial proposals (if this falls within the contractor’s professional background) and a
request to take any necessary measures (article 1877 of the Civil Code).

Good faith

14 Isthere a general duty of good faith? If so, how does it impact upon the following (where they are
otherwise permitted under the construction contract): (a) the level of intervention in the works that is
allowed by the employer; (b) a party’s discretion whether to terminate or suspend the contract; or (c) the
employer’s discretion to claim pre-agreed sums under the contract, such as liquidated damages for delay?

Good faith in performance of contractual obligations (and generally in exercising one’s rights, be it substantial or procedural)

is one of the basic civil law principles recognised by Romanian law. This being said, the duty of good faith therefore affects the
execution of all rights under a contract. The courts of law will analyse each of the situations at (a)-(c) above having in mind
this general duty of good faith and may thus decide that an employer’s intervention in the works was abusive, that the party
exercised in bad faith its right to suspend or terminate the contract or that the pre-agreed amount of the liquidated damages
are excessive and unreasonably high and thus need to be reduced to a more realistic level (the latter possibility being expressly
recognised under article 1541 of the Civil Code).
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Time bars

15  How do contractual provisions that bar claims if they are not validly notified within a certain period
operate (including limitation or prescription laws that cannot be contracted out of, interpretation rules,
any good faith principles and laws on unfair contract terms)? What is the scope for bringing claims outside
the written terms of the contract under provisions such as sub-clause 20.1 of the FIDIC Red Book 1999
(“otherwise in connection with the contract”)? Is there any difference in approach to claims based on
matters that the employer caused and matters it did not, such as weather or ground conditions? Is there
any difference in approach to claims for (a) extensions of time and relief from liquidated damages for delay
and (b) monetary sums?

Romanian courts usually admit time bar objections for claims that have not been notified within the prescribed term, be it
contractual or legal. Generally, failure to notify a claim within the contractual or legal time bar term will preclude the claim from
being pursued, unless the other party does not invoke any time bar objection (since under the new 2011 Civil Code the statute of
limitations is no longer a public order institution). There is no difference in the legal treatment depending of the type of matters
that give rise to claims.

Suspension

16  What rights does the employer have to suspend paying the contractor or performing other duties under
the contract due to the contractor’s (non-)performance, or the contractor have to suspend carrying out the
works (or part of the works) due to the employer’s (non-) performance?

According to another basic civil law principles, exceptio non adimpleti contractus is recognised under Romanian law (within
article 1556 of the Civil Code) as a remedy that allows a party to withhold it own performance, accompanied by a right to ward
off a claim for such performance until the other party has duly performed his or her obligations under the contract. Such refusal
to perform one own obligations under the contract is not allowed if, based on the circumstances and considering the low
importance of the non-performed obligation of the other party, it could be considered contrary to good faith.

Omissions and termination for convenience
17  May the employer exercise an express power to omit work, or terminate the contract at will or for
convenience, so as to give work to another contractor or to carry out the work itself?

Unless otherwise contractually agreed, the employer does not have a legal right to omit work or terminate for convenience. If it
chooses to do so it is liable for the damages caused following such conduct.

Termination

18  What termination rights exist? Can a construction contract be terminated in part? What are the practical
and financial consequences?

A construction contract may be generally terminated due to any of the party’s fault or due to the contractor’s manifest incapacity
to execute the works (for other reasons than the contractor’s fault). The parties are free to agree upon any other causes of
termination. Termination in part is possible. The difficulties, both practical and financial, may appear more frequently in lump
sum contracts where there is no bill of quantities to allow a simple quantification of the executed part of the contract.
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19  Ifthe construction contract provides for the circumstances in which each party may terminate the contract
but does not expressly or impliedly state that those rights are exhaustive, are other rights to terminate
available? If so, what are they and what are the practical and financial consequences?

Yes, the right to terminate as per the general legal provisions applicable - see answer 18. There are no differences in terms of
practical and financial consequences between the explicitly provided contractual termination cases and the other situations in
which termination may occur.

20  What limits apply to exercising termination rights?

Termination rights are to be exercised within the contractual terms (if any, if not within the general time bar) and with good faith.
Generally, if a cause for termination appears but the party who could have invoked it to terminate the contractignores it and
continues execution of the contract it may be interpreted that such party accepted the other’s party fault and forfeited the right
to terminate. Such interpretation is actually an application of the good faith principle.

Completion

21  Does the law of your jurisdiction deem the works to be completed (irrespective of what the contract says)
if, say, the employer takes beneficial possession of the works and starts using them?

No, there is no such legal provision regulating the effect of beneficial possession with respect to the completion of the works.
The law does provide for the situation in which the employer requests partial taking over a part of the works prior to the taking
over of the entire works, case in which taking over minutes are to be concluded which are to include the state of the respective
part of the works, the necessary conservation measures and measures for reciprocal protection for the unfolding of the activities
of the two parties. In such situation all the risks associated with the part of the works which were taken over temporarily pass to
the employer, except for hidden defects and the consequences deriving from the improper execution of the works.

22 Does approval or acceptance of work by or on behalf of the employer bar a subsequent complaint? What
constitutes acceptance? Does taking over the work by the employer constitute acceptance? Does this bar
subsequent complaint?

Yes. Signing of the taking-over certificate (with or without objections) constitutes acceptance; also, if, following notification from
the contractor that the works are finalised, the employer does not appear to verify the works or does not communicate the result
of such verifications within a reasonable period of time, then the works are deemed to be accepted without any reservations.
The law provides that after acceptance of the taking over by the employer, with or without any objections, the employer cannot
raise any other remedial works requests, claims for penalties, decreases in value, etc, other than those expressly mentioned in
the taking over certificate, except for the contractor’s liability for hidden defects.

Liquidated damages and similar pre-agreed sums (‘liquidated damages’)

23 Towhat extent are liquidated damages for delay to the completion of the works treated as an exhaustive
remedy for all of the employer’s losses due to (a) delay to the completion of the works by the contractual
completion date; and (b) delays prior to the contractual completion date (in the absence of, say, interim
milestone dates with liquidated damages for delay attaching to them)? What difference does it make if any
critical delay is caused by the contractor’s fraud, wilful misconduct, recklessness or gross negligence? If so,
what constitutes such behaviour and can it be excluded by agreement?

The liquidated damages are a contractual tool legally recognised aimed at quantifying ab initio the damages caused for the
delay in completion of the works, so that the creditor does not have to prove the value of the damages suffered following such
delay, but only the delay itself. As a consequence, in general the liquidated damages are viewed as an exhaustive remedy.
However, in case the critical delay is caused by contractor’s fraud, wilful misconduct, recklessness or gross negligence, the law
recognises the possibility to recover any other losses caused by such conduct, but within the limits of what is the direct and
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necessary consequence of the non-fulfillment of the contractual obligation. As explained in answer 12, Romanian law prohibits
the exclusion or limitation of liability for material damages by conventional means in cases of intention or grave fault (article
1355 of the Civil Code).

24 Ifthe employer causes critical delay to the completion of the works and the construction contract does not
provide for an extension of time to the contractual completion date (there being no “sweep up” provision
such as that in sub-clause 8.4(c) of the FIDIC Silver Book 1999) is the employer still entitled to liquidated
damages due to the late completion of works provided for under the contract?

No, according to Romanian law, if following its own culpable action or omission the creditor (in our case the employer)
contributed to the causing of the damage, the damages owed by the debtor (in our case the contractor) will diminish
correspondingly (article 1534 of the Civil Code).

25  When might a court or arbitral tribunal award less than the liquidated damages specified in the contract
for delay or other matters (eg, substandard work)? What factors are taken into account?

According to Romanian law, the court or arbitral tribunal may reduce the amount of the contractual liquidated damages when
the main obligation was partially executed and such execution was beneficial to the creditor or when such penalty is manifestly
excessive in comparison with the damage that could have been foreseen by the parties at the moment of conclusion of the
contract (article 1541 of the Civil Code).

26  When might a court or arbitral tribunal award more than the liquidated damages specified in the contract
for delay or other matters (eg, work that does not achieve a specified standard)? What factors are taken
into account?

The Romanian law does not allow the court or arbitral tribunal to award more than the contractual liquidated damages.

Assessing damages and limitations and exclusions of liability

27  How is monetary compensation for breach of contract assessed? For instance, if the contractor is liable
for a defect in its works is the employer entitled to its lost profits? What if the lost profits are exceptionally
high?

Monetary compensation for breach of contract is assessed on the basis that there must be full compensation (both damnum
emergens and lucrum cessans). Damages will be awarded for losses which are certain and a direct and immediate result of

the breach, if they were a foreseeable consequence of the breach when the contract was concluded (except for the case of
intentional breach or grave fault, in respect to which the law recognises the possibility to recover any other losses caused by
such conduct, but within the limits of what is the direct and necessary consequence of the non-fulfillment of the contractual
obligation - see question 23). Damages may include loss of profit, even if they are exceptionally high, provided that such
damages are proven - the law stipulates that the damage caused by the loss of a chance to obtain a certain advantage can be
repaired proportionally to the probability of obtaining said advantage, taking account of the circumstances and of the concrete
situation of the creditor.

28 Ifthe contractor’s work is technically non-compliant, is the contractor liable for remedying it if the
rectification cost is disproportionate to the benefit of the remedy? Can the parties agree on a regime that is
stricter for the contractor than under the law of your jurisdiction?

Yes. The contractor has the obligation to execute its obligations as agreed within the contract and can be forced to execute such
obligations accordingly, including to remedy any defects of the works irrespective of the cost of such remedy, as long as the
rectification is not impossible. The parties can agree on a regime that is stricter for the contractor provided that such regime does
not come in conflict with matters of public policy.
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29  Ifthereis a defects notification period (DNP) during which the contractor must or may remedy any defect
in its works that appears during a certain period after their completion, if the construction contract is
otherwise silent, does it affect the employer’s rights to claim for any defects appearing after the DNP
expires?

Yes, the contractor will not be able to claim for any defects, but only for those defects with respect to which the law sets special
time bar terms, such as the claim for hidden defects that is to be filed within three years from the taking over or from the
moment the defect was actually discovered, if it was discovered prior to the taking over.

30 Whatis the effect of a construction contract excluding liability for “indirect or consequential loss”?

Such exclusion of liability is possible according to Romanian law and as a consequence the breaching party will have no liability
forindirect losses.

31  Arecontractually agreed limits on - or exclusions of - liability effective and how readily do claims in tort or
delict avoid them? Do they not apply if there is fraud, wilful misconduct, recklessness or gross negligence:
(a) if the contract is silent as to such behaviour; or (b) if the contract states that they apply notwithstanding
such behaviour? If so, what causation is required between the behaviour and the loss?

The limitations and exclusions of contractual liability are generally effective. In case of tort liability the law prohibits the
limitation or exclusion of liability for any injuries and bodily harm caused to third parties. Also, as explained in answers 12 and 23,
Romanian law prohibits the exclusion or limitation of liability for material damages by conventional means in cases of intention
or grave fault and, in case of fraud, wilful misconduct, recklessness or gross negligence, the law recognises the possibility to
recover any other losses caused by such conduct, but within the limits of what is the direct and necessary consequence of the
non-fulfillment of the contractual obligation.

Liens

32 Whatright does a contractor have to claim a lien (or similar) in the works it has carried out? If so, what are
the limits of the right if, for example, the employer has no interest in the site for the permanent works?
How is the right recognised and enforced?

According to Romanian law (article 2386 of the Civil Code) the contractor benefits from a legal mortgage over the amounts
due under the contract, within the limit of the added value of the contractor’s works. The legal mortgage can be made public
by its registration in the land book and can be enforced against the mortgaged asset following the recognition of the owed
amounts in court.

Subcontractors

33  How do conditional payment (such as pay-when-paid) provisions operate under the law of your
jurisdiction (including interpretation rules, any good faith principles and laws on unfair contract terms)?

Pay-when-paid clauses are generally customary in the subcontractors’ contracts and have to be interpreted in good faith so
as to avoid any abuse. The contract setting such payment mechanism should be doubled with a mechanism allowing the
subcontractor to be immediately informed when payment is received from the employer, otherwise such clauses may be applied
in bad faith and may lead to a significant delay in the due payment. In any way, in order to avoid any abuse, the law recognises
the subcontractors’ right to seek direct payment from the employer in court if the main contractor has not paid them (article
1856 of the Civil Code).

It should be noted that in recent case law, the courts upheld that only subcontractors who are natural persons (not also
legal) are entitled to direct payment.
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34  May a subcontractor claim against the employer for sums due to the subcontractor from the contractor?
How are difficulties with the merits and proof of the subcontractor’s claim addressed, including any
rights the contractor has to withhold payment? What if aspects of the project suggest that the law of your
jurisdiction should not apply (eg, the parties to both the main contract and the subcontract have chosen a
foreign law as the governing law)?

Yes, see answer 33 - the law recognises the subcontractors’ right to seek direct payment from the employer in court if the main
contractor has not paid them (article 1856 of the Civil Code). The subcontractor will have to prove the amounts owed by the
contractor and the existence of a construction contract between the contractor and the employer; the employer may rely on
the defences that it could have invoked against the main contractor (ie, defective works, etc). The employer’s liability in the
subcontractor’s direct action is a legal liability which is not influenced by the jurisdiction governing the main contract; it will
suffice that the subcontractors performed the works in Romania, so as to benefit from such legal right against the employer.

35  Mayan employer hold its contractor to their arbitration agreement if their dispute concerns a
subcontractor (there being no arbitration agreement between the contractor and the subcontractor or
no scope for joining two sets of arbitral proceedings) or can the contractor, for example, require litigation
between itself, the employer and the subcontractor? Does it matter if the arbitration agreement does not
have its seat in your jurisdiction?

Yes, it may, since the dispute is based on the construction contract even if it concerns the subcontractor. There will have to

be two different sets of disputes - on the one hand the arbitration between the employer and the contractor based on the
arbitration clause and on the other hand the litigation between the subcontractor and the employer, in which the contractor

can file a joinder claim so as to raise any defences which it may consider necessary. As explained in question 35, the jurisdiction
clauses affecting the main contract do not influence the employer’s liability in the subcontractor’s direct action recognised under
Romanian law.

Third parties

36  May third parties obtain rights under construction contracts? How readily can those connected with the
employer (such as future or ultimate owners) bring claims against the contractor in respect of (a) delays
and (b) defects? To what extent are exclusions and limitations of liability in the construction contract
relevant?

Construction contracts, such as any other contracts, only produce effects between the parties, which means that third

parties can only bring claims in tort against the contractor (in which case the exclusions and limitations of liability under the
construction contract are not applicable). Nevertheless, for the situation where a transfer of property has operated, the ultimate
owner (which is a successor of the employer) may be able to bring claims in contract against the contractor, provided that the
contractual deadlines and time bar terms for claims for delays and defects have not lapsed.

37  How readily (absent fraud, wilful misconduct, recklessness or gross negligence) can those connected with
the contractor (such as affiliates, directors or employees) face claims in respect of (a) delays (b) defects and
(c) payment? To what extent are exclusions and limitations of liability in the construction contract relevant?

Considering the fact that the contractual liability belongs to the contractor as a company, which is a separate legal entity, it is
not possible to extend claims in respect of delays, defects or payment against a company’s affiliate, director or employee. The
only possibility would be to file a claim in tort, provided that one can prove the existence of tort. Any limitation of liability in the
construction contract is not carried over to tort claims that are separate from the main construction contract.
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Limitation and prescription periods

38  What are the key limitation or prescription rules for claims for money and defects (and insofar as you have
a mandatory decennial liability (or similar) regime, what is its scope)? What stops time running for the
purposes of these rules (assuming the arbitral rules are silent)? Are the rules substantive or procedural
law? May parties agree different limitation or prescription rules?

The limitation period for claims for money and hidden defects is three years. For claims for money the time bar starts to run from
the moment the amounts were due as per the contractual provisions, whereas, for hidden defects, the time bar starts to run from
the taking over or from the moment the defect was actually discovered, if it was discovered prior to the taking over. Parties to a
contract may agree to extend or shorten the limitation period, albeit to no less than one year or beyond 10 years, except for the
limitation periods of 10 years or more, which can be extended up to 20 years. The lapse of the time bar term can be suspended
orinterrupted as per the applicable legal provisions (articles 2532 et seq. and 2537 et seq. of the Civil Code). The rules on the
statute of limitation are substantive law rules. Nonetheless, the issue of statute of limitation is only considered by the court or
arbitral tribunal upon a corresponding objection or plea of a party.

Other key laws

39  What laws apply that cannot be excluded or modified by agreement where the law of your jurisdiction is
the governing law of a construction contract? What are the key aspects of, say, the FIDIC Silver Book 1999
that would not operate as its plain words suggest?

For example, the Government Decision No. 273 of 14 June 1994 regarding the approval of the Regulation of the taking over of
the construction works and corresponding equipment, the aforecited provisions of the Civil Code excluding the limitation of
liability in certain cases, the conditions for reparation of damages, etc. As regards the FIDIC Silver Book 1999, an example of the
key aspects that would not operate is termination by the employer for the bankruptcy, insolvency or liquidation of the contractor
under clause 15.2, which is inoperative as such termination would violate compulsory provisions on insolvency proceedings.

40  What laws of your jurisdiction apply anyway where a foreign law governs a construction contract? What are
the key aspects of, say, the FIDIC Silver Book 1999 that would not operate as its plain words suggest?

If a construction project is located in Romania, then, for example, Government Decision No. 273 of 14 June 1994 regarding the
approval of the Regulation of the taking over of the construction works and corresponding equipment will apply irrespective of
the foreign law governing the contract. See also question 34.

Enforcement of binding (but not finally binding) dispute adjudication board
(DAB) decisions

41  Fora DAB decision awarding a sum to a contractor under, say, sub-clause 20.4 of the FIDIC Red Book 1999
for which the employer has given a timely notice of dissatisfaction, in an arbitration with its seat in your
jurisdiction, might the contractor obtain: a partial or interim award requiring payment of the sum awarded
by the DAB pending any final award that would be enforceable in your jurisdiction (assuming the arbitral
rules are silent); or interim relief from a court in your jurisdiction requiring payment of the sum awarded by
the DAB pending any award?

Experience shows that contractors have managed to obtain both partial and interim awards requiring payment of the sum
awarded by the DAB pending a final award which were considered to be enforceable in Romania, but the case law is not uniform
are there are serious legal arguments against such manner of enforcing a contested DAB decision. Theoretically, a court may
accept jurisdiction in connection with a party’s application for interim relief requiring payment of the sum awarded by the DAB,
but we are not aware of any case law in this respect.
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Courts and arbitral tribunals

42 Does your jurisdiction have courts or judges specialising in construction and arbitration?

There are no specialised courts dedicated to construction and arbitration matters.

43  What are the relevant levels of court for construction and arbitration matters? Are their decisions
published? Is there a doctrine of binding precedent?

In case of commercial disputes, the levels of court for construction matters depend on the value in dispute - anything above lei
200,000 (aprox. €40,000) goes to the tribunal as first level (otherwise at district courts), then to the court of appeal (or tribunal in
case the value was under lei 200,000) and a second appeal is opened before the High Court of Cassation and Justice (or court of
appeal for the lower values). In case of administrative construction disputes the first level is before the tribunal and the second
level before the court of appeal; in case of disputes involving central public authorities the first level belongs to the court of
appeal and the second to the High Court of Cassation and Justice. The set aside claims against the arbitral awards are settled by
the court which is superior to the court which would have had jurisdiction to settle the dispute in the absence of the arbitration
clause; considering the general value of such disputes the first court is usually the court of appeal and the second (and last)
stage is settled before the High Court of Cassation and Justice. Redacted decisions may be published in various publications
and online portals. A doctrine of binding precedent does not exist, but some courts tend to follow the precedents of the

highest courts.

44 Inyour jurisdiction, if a judge or arbitrator (specialist or otherwise) has views on the issues as they see
them that are not put to them by the parties, can they raise them with the parties? Is the court or arbitral
tribunal permitted or expected to give preliminary indications as to how it views the merits of the dispute?

The judge or arbitrator cannot raise any issues that were not raised by the parties, but may require the parties to plead additional
information and explanations if certain facts have not been sufficiently substantiated so as to allow the court to have a complete
view on the dispute. Romanian courts and arbitrators are not allowed to give preliminary indications as to how it views the
merits of the dispute, since such conduct would be considered a prejudgment of the case. In international arbitration in

Romania the tribunal may give preliminary indications on the merits of the case, subject to due process.

45  If a contractor, say, wishes to arbitrate pursuant to an arbitration agreement, what parallel proceedings
might the employer bring in your jurisdiction? Does it make any difference if the dispute has yet to pass
through preconditions to arbitration (such as those in clause 20 of the FIDIC Red Book 1999) or if one of the
parties shows no regard for the preconditions (such as a DAB or amicable settlement process)?

The existence of the arbitration clause excludes any other proceedings regarding the merits of the dispute. However, the
Romanian courts recognise the parties’ (generally the contractor’s) rights to pursue an order-for-payment procedure which is a
simplified and accelerated procedure for collecting claims liable to remain uncontested by the defendant - such as, for example,
the unpaid IPCs. Where the parties agreed compulsory preconditions to arbitration, they are contractually required to comply
with them. The undergoing of such preliminary dispute resolution mechanism is construed by the courts as a question of
admissibility which may lead to the rejection of the arbitration claim as being premature or to the suspension of the arbitration
procedure in view of undergoing the preliminary contractual procedure.

46  Ifthe seat of the arbitration is in your jurisdiction, might a contractor lose its right to arbitrate if it applied
to a foreign court for interim or provisional relief?

No.
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Expert witnesses

47  Inyour jurisdiction, are tribunal- or party-appointed experts used? To whom do party-appointed experts
owe their duties?

Both tribunal- and party-appointed experts are commonly used in litigation and arbitration and generally the views of the
tribunal appointed expert are embraced by the courts and tribunals. Party-appointed experts owe duties to the party that
appointed them.

Given that for the arbitration disputes initiated after 1 January 2018 under the purview of the Court of International
Commercial Arbitration attached to the Chamber of Commerce and Industry of Romania (the largest arbitration institution
in Romania), the new rules of arbitration allow the parties to replace expert reports realised by tribunal-appointed experts
with experts reports issued by party-appointed experts, experts who will further be cross-examined before the tribunal, it is
foreseeable that the use of party-appointed experts instead of tribunal-appointed experts will increase.

State entities

48  Summarise any specific limitations or requirements that apply when the employer is a state entity
or public authority (including, for example, public procurement rules, limits on rights to suspend or

terminate, excluded lien rights and arbitrating - as well as enforcing an award - against such an employer).

Usually state entities and public authorities are restrained by the public procurement rules and other regulations regarding the
spending of the public funds from allowing any modifications of the contract, including but not limited to payment, without
the conclusion of an additional act (provided that this not would lead to a significant modification of the initial contract which
may require retendering). Experience has shown that budgetary constraints have also even impeded them from observing
their contractual obligations in terms of payment. The law generally regulates the form and conditions of any construction
contracts concluded by a public authority that actually turns them into adhesion contracts - for example, in land transportation
infrastructure investments of national interest financed from public funds an order of the relevant Ministry was enacted that
established that an amended version of the FIDIC Red Book would have to be used. With respect to enforcing an award against
such an employer, the law does provide for a six-month grace period in favour of the public authority, which would allow it to
budget the necessary amounts for performing the due payment, but in practice enforcement was possible irrespective of such
legal term.

Settlement offers

49  Ifthe seat of the arbitration is in your jurisdiction, on what basis can a party make a settlement offer that
may not be put before the arbitral tribunal until costs fall to be decided?

The parties are free to negotiate and settle the dispute and the corresponding costs at any time before or during an arbitration
and they can also decide not to inform the arbitral tribunal of such settlement until the moment they consider it appropriate to
submit their settlement.

Privilege

50  Does the law of your jurisdiction recognise “without prejudice” privilege (such that “without privilege”
communications are privileged from disclosure)? If not, may it be agreed that a sum is payable if
communications to try to achieve a settlement are disclosed to a court or arbitral tribunal?

The law recognises the confidentiality of client-lawyer communications, but there is no “without prejudice” privilege for
settlement offers that would apply to any party in the possession of such an offer. Parties may agree on a sum payable in the

13
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event that the party discloses parts of the “without prejudice” communications and such agreement would be enforceable
against the defaulting party.

51 Isthe advice of in-house counsel privileged from disclosure under the law of your jurisdiction? Is the
relevant law characterised as substantive or procedural law?

No, unless the in-house counsel is a lawyer and would thus benefit from the confidentiality privilege. The relevant law covering
the confidentiality privilege of the client-lawyer communication falls under substantive law.

Guarantees

52  What are the requirements for a guarantee under the law of your jurisdiction? Are oral guarantees
effective?

As per Romanian law, any guarantee must be in writing in order to produce effects. Guarantees can be in the form of personal
guarantees (such as a guarantor/fidejusor) or autonomous guarantees (such as a letter of bank guarantee). Most guarantees
provided under a construction contract are contractually agreed in the form of performance guarantees (generally in the form of
a bank guarantee) and retention money (in the form of a percentage of each instalment payment made to the contractor in order
to cover any reservations made upon acceptance of the works).

53  Under the law of your jurisdiction, will the guarantor’s liability be limited to that of the party to the
underlying construction contract, if the guarantee is silent? Can the guarantee’s wording affect the
position?

The guarantor’s liability cannot extend beyond the obligations of the party to the underlying contract unless otherwise explicitly

provided. The guarantee will generally also cover all accessories to the principal obligation.

54  Under the law of your jurisdiction, in what circumstances will a guarantor be released from liability under a
guarantee, if the guarantee is silent? Can the guarantee’s wording affect the position?

The guarantor will be released from liability if the guarantee has expired, if the underlying obligation has been fulfilled or in case
of other situations that lead to the extinguishment of the guaranteed obligation (set-off, etc).

On-demand bonds

55 Ifan on-demand bond is governed by the law of your jurisdiction on what basis might a call be challenged
in your courts as a matter of jurisdiction as well as substantive law? Assume the underlying contract is
silent on when calls may be made.

The call may be challenged before the Romanian courts of law (in the absence of an arbitration clause within the on-demand
bond) if it was manifestly abusive, in the absence of any default from the principal debtor since, even for the case when the
underlying contract is silent on when calls may be made, the bond is a guarantee instrument that, by definition, is aimed to
guarantee performance of contractual obligations and any abuse in this regard should be sanctioned.

56  If an on-demand bond is governed by the law of your jurisdiction and the underlying contract restrains
calls except for amounts that the employer is entitled to (such as sub-clause 4.2 of the FIDIC Red Book
1999), when would a court or arbitral tribunal applying your jurisdiction’s law restrain a call if the
contractor contended that: (i) the employer does not have an entitlement in principle; or (ii) the employer
has an entitlement in principle but not for the amount of the call?

The specificity of the on-demand bond is that it creates a payment mechanism that compels the bank to pay at the simple
demand of the employer, based on its declaration that the contractor has failed to perform the construction contract and
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without any obligation to prove a breach of the underlying construction contract. Consequently, there are significant difficulties
in obtaining a restrain of the call without also settling the merits of the underlying dispute. This is why injunction relief is almost
always practically impossible to obtain; however, what can be obtained within the same litigation or arbitration covering the
underlying dispute are damages for the fraudulent call of the bond, generally in the form of legal interest.

Further considerations

57  Arethere any other material aspects of the law of your jurisdiction concerning construction projects not
covered above?

No, any specificities usually derive from the contractual provisions and not from the legal provisions.
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